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UNITED STATES COURT OF APPEALS 
‘ For The District Of Columbia Circuit 


> No. 13,950 


HELEN HANNA and CICERO HANNA, 


Appellants, 
. v. : 
2 
a ANNIE C. FLETCHER, Trustee of the Estate of 


FLORENCE JOHNSON, and FRED S. GICHNER 
IRON WORKS, INC., 


¢ 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
é FOR THE DISTRICT OF COLUMBIA 


va PETITION FOR REHEARING EN BANC 


Comes now the appellee, Fred S. Gichner Iron Works, Inc., and 
moves this Court for rehearing en banc for the following reasons: 


* 1. The argument in the first appeal of this case was first had o 
e before a panel of three judges who sua sponte ordered a rehearing of 
; the case before the Court en banc. At that time, Judge Bastian dis- 
qualified himself because he was the trial judge in the court below and 
‘ was precluded by statute from participating therein. Judge Burger was 
’ not yet confirmed at the time of rehearing and, therefore, was unable 

. to participate in the original opinion in this case. Thereafter, following 
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re-argument, the seven available judges reversed the decision of the 
lower court in a four-to-three opinion. Hanna v. Fletcher, 97 U. S. App. 
D. C. 310, 231 F. 2d 469. 


2. The majority opinion of this court held in Hanna, supra, that 
appellants were entitled to present testimony in an effort to hold the 
owner of the premises and the independent contractor liable for the 
female appellant's injuries and the court's opinion repudiated the doc- 
trine of Ford v. Sturgis, 56 App. D. C. 361, 14 F. 2d 253, a case which 
had been the law in the District of Columbia for many years. 


3. Subsequently, the case was retried in the court below and at 
the conclusion of appellants’ testimony, Judge Letts found that no prima 
facie case had been made out and, accordingly, directed a verdict in 
favor of the appellees Gichner and Fletcher. The case was again appealed 
by appellants. 


4. After the second appeal was noted by appellants, the appellees 
Gichner and Fletcher filed a motion in this court for an en banc hearing. 
Appellees in said motion referred to the history of this matter hereto- 
fore mentioned, pointing out that this case was just as important to the 
appellees as it was to the appellants because of the gravity of the female 
appellant's injuries and, further stated, that because of the practice of 
, this court to dispose of cases by division, this case could very well 
come before a panel of the judges who participated in the majority or 
minority opinions in the first appeal. A per curiam order denied the 
appellees’ motion for an en banc hearing on February 26, 1958. Two~ : 
judges of the original majority panel and one of the minority composed 
the division which heard the second appeal. 





5. This cause then came on for a hearing before a panel of this 
court consisting of Chief Judge Edgerton and Judges Bazelon and 
Danaher. On October 2, 1958, that panel rendered its decision and in a 
two-to-one opinion reversed the lower court and remanded the case for 
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rendered by two of the three judges who concurred in the majority 
opinion on the original appeal of this case. A dissent was alee by Judge 
Danaher, one of the original dissenting panel. : 


This court then in the initial appeal ordered a full bench hearing 
which appellees were never able to secure because (1) Judge: Stephens 
had died and Judge Burger had not been confirmed at the time the re- 
argument of the first appeal was scheduled, and (2) Judge Bastian who 
had tried the case originally in the lower court was disqualified by 
statute from passing upon the appeal. After having been deprived by 
circumstances of a full bench hearing before nine Judges of this court, 
on a second appeal appellees were again denied a full bench hearing 
although the compliment of the court by that time was increased to nine 
members, including Judge Bastian who then was qualified to sit. This 
case then has been determined in favor of appellants by two judges of 
this court after the issues involved were originally considered so 
important that a full bench hearing was ordered. Appellees do not ques- 
tion the integrity or sincerity of the court which rendered the majority 
opinion but state respectfully, an appropriate division should have in- 
cluded a member of the original majority opinion, a member of the 


minority opinion, and a judge who had never participated in the case 
prior to the second appeal. 


THIS DECISION ADOPTS A STANDARD OF CARE FOR | 
REPAIRMEN THAT SHOULD BE PASSED UPON BY THE 
FULL BENCH RATHER THAN BY A DIVISION OF a le 
COURT. 


- 


« 


The decision in the second appeal of this case erroneously permits 
a jury to establish a standard of care and practice for workers engaged 
in the iron repair business without any guide other than their own beliefs, 
opinions and emotions. The majority opinion states: 


"No expert testimony was needed to support the deter 

mination that the contractor's omission to level the step, 

seal the seam, and close the hole was a failure to use | 
pees care, in. doing a repair. job in-1942." ! 
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The fact that the anchor rod was exposed to water does not mean 

that it was not good practice to leave the repair job in that condition. 
Certainly, the practice and standard and experiences of the repair 

‘ industry should be the guide for the jury, not their own beliefs and 

| opinions. It is manifestly unjust to say that because Gichner failed to 

prevent rust (something that the United States Navy and the shipping 

Z industry have never been able to do), that it must now answer to the 
appellants. It must be emphasized that Gichner was called upon to do a 
simple repair job, not to rebuild the steps nor give a perpetual guarantee 

‘ against the effects of the elements. The effect of the majority opinion, 

it is submitted, is to impose a new standard of care on contractors in 

the District of Columbia, and to provide that no longer is expert testi- 

mony needed to judge the quality of a repairman's work. Such a rule of 

‘ law should not be adopted by other than a full bench. It imposes upon 
Gichner, whose duty was only to make a simple repair of a condition 
that existed at that time, the responsibility to guard against possible 

; future failures for an indefinite and perpetual time. 


THE 1947 ACCIDENT IS COMPLETELY ABSENT © 
FROM THE CASE. 
Gichner is now placed in the position of having to defend itself in 

the face of 2 dramatic and tragic injury resulting from a factual situation 
that this Court says, in effect, is negligence. The majority opinioncom- * 
pletely overlooks the 1947 accident and the subsequent repair by some 
unknown person in some unknown manner which intervened between 1942' 
and the 1949 accident involving the female appellant. Any explanation’ 
relative to the 1947 accident is completely absent from the case. There 
is no answer to the dissent of Judge Danaher. Additionally, the majority 
opinion fails to take into account that after the repairs were made in 
1942 Gichner’s repairman did paint the area for rust preventive pur- 


poses. It fails to consider the fact that the entire bannister, not the 
anchor rod, failed two years after the 1947 accident.. F 
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In view of the history of this case and of these steps and railings 
from 1942 to 1949, and the unusual charge of negligence by appellants, 
it seems incredible that Gichner must now face a jury which cannot help 
but be swayed with emotion and sympathy for this unfortunate woman. 


The appellee, Fred S. Gichner Iron Works, Inc., for the above 
> reasons, respectfully urges this Court in the interest of justice for a 
. rehearing before the full bench of this Honorable Court. __ 


Respectfully submitted, 


Richard W. Galiher ! 
820 Woodward Building © 
Washington 5, D. C. 


te 

Julian H. Reis 

, 340 Woodward Building 
. Washington, D. C. 


William J. Donnelly, Ir. 
820 Woodward Building | 
Washington 5, D. C. | 


H. Mason Welch 
Investment Building 
Washington 5, D. C 


Attorneys for Appellee Fred S. 
Gichner Iron Works, Inc. 
| 
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CERTIFICATE OF SERVICE 


I hereby certify that the petition for rehearing is presented in 
good faith and not for purposes of delay; and I further certify that 
copies of this petition have been served upon counsel for appellants and 
counsel for appellee Fletcher by delivering same to their respective 
offices, this 17th day of October, 1958. 


Richard W. Galiher 





(i) 
QUESTIONS PRESENTED 


| 


The appellee disagrees with appellants' statement of the 
questions presented for the reason that the facts of this case do not 


support the questions as framed by appellants. The questions presen- 


ted are the following: 


1. Did the Trial Court impwm perly limit the 
examination of the witness, Henry Gichner. 


2. Did the Trial Court err in excluding evidence 
of repairs subsequent to the accident. ! 


3. Did the Trial Court properly limit the 
testimony of appellants’ expert witnesses. 


4. Did the Trial Court properly direct a 
verdict in favor of appellee at the conclusion 


| 


of appellants’ case. 
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UNITED STATES COURT OF APPEALS) 
For The District of Columbia Circuit : 


No. 13,950 


HELEN HANNA and CICERO HANNA, 


Appellants, : 


Vv. 
| ANNIE G. FLETCHER, 
Trustee of the Estate of Florence Johnson, 
and 
FRED S. GICHNER IRON WORKS, INC. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a second appeal of this case (Hanna v. Fletcher, 97 U.S. 
App. D.C. 310,231 F(2d) 469). Appellants sue for damages for an 
accident which occurred in 1949. Appellee Gichner's alleged negli- 
gence, it is claimed, occurred in 1942 when repairs were made toa 
stairway where seven years later female appellant fell. : 
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When this case was first pretried, April 16, 1953, Appellants 
alleged only as to negligence "that at the request of plaintiffs that 
repairs be made, the defendant, trustee, engaged the defendant, 
Gichner Iron Works, to repair such railing; that in so doing the 
work of repair was negligently and carelessly performed." The 
Pretrial Court ordered appellants’ counsel to within ten days present 
a statement of the acts of negligence expected to be proven at the trial. 
(J. A. 6-7) 


Thereafter on May 20, 1953 appellants’ counsel furnished Appel- 
lees a memorandum in compliance with the Pretrial Order in which the 
acts of negligence were set forth as follows: 

"The plaintiffs assert that the defendants, Annie 

C. Fletcher and Fred S. Gichner Iron Works, Inc., were 

negligent in failing to replace the entire rail structure 

and/or its components; in failing to warn the female 

plaintiff of the unsubstantial nature of the repairs made 

by the defendants and their temporary character, and the 

use by the defendant of iron cement as a means of repair. 

The plaintiffs also rely on the doctrine of res ipsa loquitur. 


With respect to the defendant, Fletcher, the plaintiffs will 
charge her with failure to keep the rail in good repair." 


With the issues thus defined the first trial started November 16, 
1953, and appellants’ counsel in his opening statement advised the lower 
Court and jury "that what caused this railing to give way was that the 
anchor rod inside this newel post rusted out." (J. A. 382) He asserted 
further that he would show that the rust under the newel post was not 
removed at the time of the 1942 repair, that the newel post was put 
down on the rust accumulation, that the post was on an unsteady base 
and did not fit tight, that water would drain off the steps, would get 
under the newel post and would with the accumulation of rust act like a 
wet bandage of water around the anchor rod. Further."that to replace 


a newel post and anchor rod in that fashion is negligence and is not good 


iron construction practice." (Underlining supplied) Other allegations 





: | 

of negligence were that a calking should have been used as a footing for 
the bottom tread installed, in accordance with good construction practice, 
(underlining supplied) the back edge of the bottom tread replaced and a 
hole in the collar of the upper rail, which permitted water to seep into 
the bottom newel post should have been closed. (J. A. 382-384); that 

it was the sagging and tilting of the bottom step that produced an added 
strain on the anchor rod and this would cause the newel to whip for- 


ward (J. A. 383). 


Comparing counsel's opening statement with his claims of negli- 
gence in compliance with the Pretrial Order it will be observed that he 
had abandoned his claim of negligent failure to replace the entire rail 
structure, he did not make reference to a failure to warn female appel- 
lant of the unsubstantial nature of repairs made and his claim that 
Gichner had used iron cement as a means of repair was not alluded to. 


Following the reversal of the case by this Court a further pretrial 
was held, October 22, 1956. This time Appellants filed a pretrial state- 
ment. For the first time in this case Appellants asserted as an alleged 
act of negligence against Gichner that it had used improper metals in the 
repair of the lower south newel post (J. A. 10). : 


Again in his opening statement at the second trial, counsel, who 
this time was representing only female appellant, asserted that the 


reason why this railing gave way in 1949 was because the anchor rod 
had rusted through (J. A. 20). This time he conceded that the lack of 
level in the bottom tread had been corrected in 1942 by putting a plate 
under this lower right hand newel. This time also there was no claim 
of welding as before but now of a failure to weld (J. A. 23). ‘And now he 
asserted in line with the new allegation of negligence at the second pre- 
trial that Gichner in using a mild steel anchor rod which penetrated the 
iron tread had set up a galvanic reaction; that the steel and iron were 
dissimilar and when immersed in water the rod would dissolve; that 
this principle was known not only to metalurgists but in the building 
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trac and by ironworkers, and that the rod should have been protected 
from galvanic reaction by being sealed "with something, welding, sol- 
dering, calking, or tar, so that water could not get under that newel 
post and join together these dissimilar metals" (J. A. 23-25). 


No mention is made in Appellants’ statement of the case of the 
giving away of the right bannister and railing in 1947 just two years 
before the accident. Both of the Appellants confirmed this. Several 
years before female Appellant's fall the righthand top railing from the 
brick wall to the top newel post pulled away from the wall, (J. A. 37); 
the upper newel post, the railings and the lower newel post were shaky; 
the whole bannister was loose (J. A. 38). She did not know who made 
the repairs and could only say about the repairs that something like 
putty was put in the wall and the railing stuck back (J. A. 38). 


The right hand railing gave way two years before the accident 
(J. A. 54). She did not notice if the newel post had been moved forward 
or sideways (J. A. 56). Later she stated that just the top rail pulled 
out from the wall two years previously (J. A. 58) and that the bannister 
at the time didn't seem too loose. 


In her deposition she stated that the railing had previously come 
loose from the top railing (referring to the incident two years before) 
just like at the time of the accident (J. A. 67-68). 


At the time of the accident she did not know if the railing pulled 
away at the wall, or whether it gave way some place else first (J. A. 
68-69). 


Cicero Hanna stated that he observed the whole thing was down, 
the railing and the posts (J. A. 76-77). Later he changed his testimony 
and asserted that just the top railing was down (J. A. 79-80), but he also 
stated the railing came out of both posts (J. A. 81). Mr. Hanna never 
noticed the bottom rail (J. A. 82) and he also stated he didn't notice 
whether the bottom newel post was still there the day after the accident 
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when he first observed the scene (J. A, 83). | 


: 
Finally he said both posts were standing the day after the acci- 


dent (J. A. 84). His attention was called to his testimony previously 
given in a deposition where he testified that his wife told him the rail- 
ings were repaired a year and a half before the accident (J. A. 87); 
and that the same thing got wrong with them as "when she fell off the 
steps; the railing pulled completely out." (J. A. 90) : 


Mr. Henry Gichner who was called by Appellants testified that he 
wrote up the order for repair of the steps in 1942 after inspecting the 
same; that he could not remember the condition of the anchor rod 
(J.A. 122). ! 


| 

Chester Speiser, one of the Gichner employees called to testify 
by Appellants, testified he had been an outside repairman of iron steps, 
railings and fire escapes for Appellee Gichner for a period of 37 years 
(J. A. 170); that the steps were not level when originally erected (J. A. 
171); that when he went to the scene he found the anchor rod inside the 
right newel rusted out a little bit above where it pierced the bottom 
tread (J. A. 172); that he also noted that some mild steel bolts which 
held the risers and treads had rusted out; that he braced the risers with 
plates (J. A. 174); that in making the repairs he removed all of the rust 
under the newel post (J. A, 187); and the newel was solid when he left 
(J. A. 188); that he put a plate under the tread and then a nut under the 
plate (J. A. 189); that he painted under the newel the plates and other 
parts he installed with red prime paint (J. A. 191). Speiser was never 
asked about, nor testified concerning whether he observed a broken 
collar. | 


Charles H. Ralston found the entire banister down after the 
accident and this included both the upper and lower newel posts as well 
as both of the railings which fitted into them (J. A. 205). 
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Dr. Carl Zaffe stated that he had never been consulted concerning 
the design, manufacturer or construction of iron steps (J. A. 210); that 
he had never worked in the matter of design or construction of such 
steps (J. A. 211) and had never participated in any way in the repair of 
similar steps (J. A. 211); that he first examined the steps in 1957 
(J. A. 213). Some of the things which influence corrosion are chemi- 
cally active environment where the metal must be contacted by some 
other element or chemical with which it has an innate tendency to react 
such as a liquid. Rusting of iron in water is one of the most common 
instances (J. A. 215). It is a matter of elementary knowledge in 
metallurgy that joining of dissimilar metals leads to rapidly increased 
corrosion if this joint is in contact with a liquid which will conduct elec- 
tric current. This is galvanic corrosion and is known in the plumbing 
trade (J. A. 216). 


This witness was given an hypothetical question which included an 
assumption that the whole banister had given way in 1949 and excluded a 
reference to the 1947 condition of the stairway and repairs made at 
that time (J. A. 221-227). 


The witness stated that cast iron does rust and the procedure is 
essentially the same as for steel (J. A. 234). Cast iron tends to corrode 
or rust less than steel does even if left by itself (J. A. 234). 


The witness Vetterman could only recall one occasion when he had 
worked on a pair of steps like those involved in this case (J. A. 312). 
The circumstances of the work on this one job were never brought out. 
While he stated he had worked for Washington Stair Company and had 
assembled iron and steel steps for this company he had never repaired 
steps for them (J. A. 313). 


The witness Dickens testified that Mrs. Hanna stopped on the 
third step, faced him, leaned back against the railing, and the railing 
and post broke (J. A. 322). Later he stated the railing didn't break, the 
post was broken (J. A. 326). The lower railing was out in front of the 


me 
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steps after the accident (J. A. 327). | 

The witness Locraft stated that galvanic corrosion was not a well 
known phenomenon but that it was an ever present phenomenon well 
known to those persons who were well informed in the building business 
(J.A. 333). While Locraft was permitted to answer that a me chanical 
engineer would be acquainted with the phenomenon this question and 
answer were objected to and the objection sustained (J. A. 333-334). 
This witness stated further that he could not explain the phenomenon but 
that it took place when water or dampness contacted the steel and iron 
Simultaneously, electrolytic action taking place at their junction, 
causing the steel rod to corrode. He could not predict the rapidity of 
corrosion (J. A. 337). This witness not once in his years of professional 
experience had ever drawn plans requiring cast iron outdoor stairways. 
As a matter of fact he characterized them as antiques (J. A. | 344). His 
experience with cast iron steps were limited to those in front of his own 
office (J. A. 332, 345), and one other across from the Ford Theater. 
The latter needed to be plumbed up, tightened up, that was all (J. A. 
345). They did not have cast iron newel posts (J. A. 349). | 


SUMMARY OF ARGUMENT 


1. There was no showing in this case that Appellee Gichner 
was negligent in making the repairs to the stairway in question in 1942. 
The Appellants’ attempt to predicate negligence upon a proffer of expert 
testimony from a scientist and a civil engineer who absolutely lacked 
experience in the field of iron repair was based upon an erroneous 
concept of the standard of care required of iron repairmen guch as 
Gichner. Gichner's conduct should be measured by the standard of 
practice applicable to the iron repair trade not to the field of metallurgy 
or civil engineering. Appellants failed to show that Gichner did not 
comply with the repair standard expected of reasonable and prudent 
iron repairmen while making repairs of this nature in the. District of 
Columbia in 1942. The sum and substance of Appellants' proof was to 
prove only the happening of the.accident. 
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2. The Appeliants failed to show a catsal relation between the 
repairs of 1942 and the accident in 1949. The evidence disclosed that 
the stairway was subject to many intervening forces from 1942 through 
1949 and, in particular, a railing failure in the year 1947, which was 
repaired in an unknown manner by someone other than Gichner. 


3. The testimony of the principal officer of this Appellee Henry 
Gichner was not circumscribed by the court below. He was fully in- 
terrogated concerning the pertinent facts within his knowledge. Altheegh 
conceding that they did not seek expert testimony many of Appellants’ 
questions sought just that. This witness could not be used as an expert 
to prove Appellants case. In any event the information sought from 
this witness was secured from other witnesses including Appellants 
alleged experts. 


ARGUMENT 
I 
THE APPELLANTS FAILED TO PROVE ANY 
NEGLIGENCE IN THE REPAIRS MADE IN 1942 
A study of the appellant's brief shows that, although they have 

raised many irrelevant and confusing issues therein, the principal 
issue before this Court is “Have the appellants proved any negligence 
by Gichner in making the repairs to the steps and iron railing in 1942?" 
The appellants in an attempt to show negligence, relied entirely on the 
proffer of three witnesses whom they sought to qualify as experts. All 
of the witnesses, exclusive of the alleged experts, showed only that an 
accident occurred seven years after Gichner repaired this railing. If 
the appellants could prove negligence in this case, it could only be done 
by the use of witnesses skilled and experienced in the field of iron re- 
pair. The appellants, after showing that an accident occurred, pro- 
duced three alleged experts in an attempt to show that the accident was 
due to negligence on the part of Gichner. The experts selected by the 
appellants were Zapffe, a highly trained metallurgist with a Ph. D. in 


oe) 
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metallurgy, Locraft, a civil engineer, whose work was principally 


concerned with building construction, the design of roads and consul- 
tation in a civil engineering capacity, and Vetterman who had had some 
experience in iron construction and teaching. Vetterman was properly 
found by the Court below to be not qualified as an expert capable of 
rendering an opinion in the field of iron repair, because he did not 

have any experience in the repairing of steps of this character (save 
once). The disqualification of this witness was plainly within the broad 
discretion of the Trial Court and properly exercised here. The witness 
was obviously not qualified. ! 


The record reflects that the appellants were attempting to prove 
negligence principally by the use of the witnesses Locraft and Zapffe 
who were concededly qualified in their respective professions, but whose 
professions were far removed from the ordinary field of proper iron 
repair. Both of these witnesses admittedly had no experience in iron 
repair and, accordingly, were unable to state what the standard of 
practice was among iron repairmen in the District of Columbia in 1942. 
Neither witness had examined these steps until fifteen years after the 
repairs and seven years after the accident. The essence of their 
testimony was that there is a theory or phenomenon known in metal- 
lurgy as galvanic action and that such phenomenon might have taken 
place in the anchor rod which was inserted in the newel by Gichner in 
1942, thus causing it to rust. This phenomenon, although expounded 
upon by Zapffe, the metallurgist, could not be explained by Locraft,? 
the civil engineer, and although he had heard of it, he said Nit is not a 
well known phenomenon * * *"" (J, A, 333). According to the testimony 
of these witnesses, this galvanic action caused the rusting in the anchor 
rod. In other words, the appellants were attempting to require the 
ironworker, Gichner, to apply the scientific principles of metallurgy 
and engineering to the repair of an ordinary castiron stairway. Such a 


1 Locraft (JA 337) “There is a phenomenon, which I cannot explain, but which takes place when 
water, rain water or snow or anything like atmospheric dampness strikes any of these metals." 
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2. The Appellants failed to show a catsal relation between the 
repairs of 1942 and the accident in 1949. The evidence disclosed that 
the stairway was subject to many intervening forces from 1942 through 
1949 and, in particular, a railing failure in the year 1947, which was 
repaired in an unknown manner by someone other than Gichner. 


3. The testimony of the principal officer of this Appellee Henry 
Gichner was not circumscribed by the court below. He was fully in- 
terrogated concerning the pertinent facts within his knowledge. Altheagh 
conceding that they did not seek expert testimony many of Appellants’ 
questions sought just that. This witness could not be used as an expert 
to prove Appellants case. In any event the information sought from 
this witness was secured from other witnesses including Appellants 
alleged experts. 


ARGUMENT 
I 
THE APPELLANTS FAILED TO PROVE ANY 
NEGLIGENCE IN THE REPAIRS MADE IN 1942 
A study of the appellant's brief shows that, although they have 
raised many irrelevant and confusing issues therein, the principal 
issue before this Court is “Have the appellants proved any negligence 
by Gichner in making the repairs to the steps and iron railing in 1942?" 
The appellants in an attempt to show negligence, relied entirely on the 
proffer of three witnesses whom they sought to qualify as experts. All 
of the witnesses, exclusive of the alleged experts, showed only that an 
accident occurred seven years after Gichner repaired this railing. If 
the appellants could prove negligence in this case, it could only be done 
by the use of witnesses skilled and experienced in the field of iron re- 
pair. The appellants, after showing that an accident occurred, pro- 
duced three alleged experts in an attempt to show that the accident was 
due to negligence on the part of Gichner. The experts selected by the 
appellants were Zapffe, a highly trained metallurgist with a Ph. D. in 
er 
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metallurgy, Locraft, a civil engineer, whose work was principally 
concerned with building construction, the design of roads and consul- 
tation in a civil engineering capacity, and Vetterman who had had some 
experience in iron construction and teaching. Vetterman was properly 
found by the Court below to be not qualified as an expert capable of 
rendering an opinion in the field of iron repair, because he did not 

have any experience in the repairing of steps of this character (save 
once). The disqualification of this witness was plainly within the broad 
discretion of the Trial Court and properly exercised here. The witness 
was obviously not qualified. | 


The record reflects that the appellants were attempting to prove 


negligence principally by the use of the witnesses Locraft and Zapffe 
who were concededly qualified in their respective professions, but whose 
professions were far removed from the ordinary field of proper iron 
repair. Both of these witnesses admittedly had no experience in iron 
repair and, accordingly, were unable to state what the standard of 
practice was among iron repairmen in the District of Columbia in 1942. 
Neither witness had examined these steps until fifteen years after the 
repairs and seven years after the accident. The essence of their 
testimony was that there is a theory or phenomenon known in metal- 
lurgy as galvanic action and that such phenomenon might have taken 
place in the anchor rod which was inserted in the newel by Gichner in 
1942, thus causing it to rust. This phenomenon, although expounded 
upon by Zapffe, the metallurgist, could not be explained by Locraft,? 
the civil engineer, and although he had heard of it, he said "it is not a 
well known phenomenon * * *"" (J, A, 333). According to the testimony 
of these witnesses, this galvanic action caused the rusting in the anchor 
rod. In other words, the appellants were attempting to require the 
ironworker, Gichner, to apply the scientific principles of metallurgy 
and engineering to the repair of an ordinary castiron stairway. Such a 


1 Locraft (JA 337) “There is a phenomenon, which I cannot explain, but which takes place when 
water, rain water or snow or anything like atmospheric dampness strikes any of these metals." 


' 
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requirement is improper and not required by the law. The appellants 
are contending that a metallurgist and civil engineer, who are admittedly 
inexperienced in the iron trade, may, by virtue of their scientific learn- 
ing, testify as to how an iron repair should or should not be made. It is 
unthinkable that the appellants should urge that iron repair workers 
should be possessed of, or even have a working knowledge of, the vast 
scientific material available to and known by the metallurgist or pro- 
fessional civil engineer, or that they should be charged with such know- 
ledge as the appellants would require. It is evident from the record that 
both Zapffe and Locraft are primarily professional consultants and ad- 
visors in their respective professions with respect to new and major 
construction and design, not iron repairs. The experience and training 
of both of these witnesses certainly did not qualify them to judge the 
merits or demerits of repairs made on iron steps. It would be unjust 


and impractical to hold an iron repairman, such as Chester Speiser, 


who made the 1942 repairs, to the same scientific standards of a metal- 
lurgist, like Zapffe, and a civil engineer, like Locraft. It is apparent 
that the appellants have attempted to superimpose on Gichner a totally 
different experience and theoretical and scientific knowledge which 
could only properly be attributed to metallurgists and engineers. 


If Appellants’ theory of proper proof in their case is correct, no 
repairman will be safe from charges of negligence after the completion 
of his work because of the possibility that, fifteen years later, a scien- 
tist may be called upon to testify that certain obscure scientific theories 
had been overlooked by him. The appellants then are trying to bring a 
scientist down to the level of a repairman for the purpose of judging 
the repairman's conduct before a jury and, conversely, asking the jury 
to judge the repairman on the same level as a scientist. 
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Gichner's conduct should be measured by what a reasonably 
prudent person would have done while repairing these steps in the 
District of Columbia in 1942. Hellweg vs. C & P Telephone Co. | 
App. D.C. 346, 100 F(2d) 546 (1940). Hecht Co. vs. Jacobsen, 86 
U.S. App. D.C. 81, 180 F(2d) 13 (1950). The Court below properly 
excluded any testimony of Zapffe and Locraft as to what they would 
have done or recommended, to repair these steps in 1942. The 
reasonably prudent man in this case is a reasonably prudent iron 
repairman and if his work is to be evaluated for jury consideration, 
the proper persons to do it are other competent iron repairmen fami- 
liar with the type of iron repairs which were made by him, not a 
metallurgist or civil engineer. The testimony of Zapffe and Locraft, 
when carefully examined, shows no negligence whatsoever on the part 
of this appellee and amounts to nothing more than a scientific dis- 
course on a not too well known phenomenon called galvanic action. 


The issue of negligence here must be determined by the standard 
of care which the law imposes on Gichner in making repairs of this 
nature. The law applicable to Gichner in this case is the tirne-honored 
rule that ''no man is held by law to a higher degree of skill than the fair 
average of his profession or trade."" Ketterer vs. Armour, | 2d Circuit 
247 Fed. 921; Canadian Northern Ry. Co. vs. Senske, 201 Fed. 637; 
Cool vs. Curtis-Wright Inc., 302 Pa.60,66 A. 2d 287; Wommach vs. 
Orr, 252 Mo. 113,176 S.W. 2d 477. | 


The standard of care for Gichner what a reasonably prudent 
man would have done under the circumstances while repairing this stair- 
way in 1942. The reasonably prudent man in this case is an iron repair- 
man, not a metallurgist or civil engineer. Gichner's conduct is to be 
measured by the standard applicable to other iron repairmen and not 
metallurgists or civil engineers. If a jury is to judge Gichner, it is 
submitted that the person charging negligence must show the jury how 
the repairman failed to comply with what the law expects of the repair- 
man while making repairs in his trade. To apply any other standard, 
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such as was attempted here by appellants, would do nothing more than 
hopelessly confuse and confound a jury and might well result in a com- 
pletely unjust verdict. 


The dissenting opinion in Hanna v. Fletcher, 97 U.S, App. D.C. 
310, 231 F(2d) 469 states that "the established standard for measuring 
negligence is what a reasonably prud ewt.man would do, and the evidence 
is what is customary in the trade."" (Emphasis supplied). 


The Court below, throughout the trial of the case, was well aware 
of this basic rule of law and there was not one single attempt on the part 
of the appellants to produce any evidence of a violation by Gichner of 
the standards of repair-practice in the iron trade. The utter failure to 
produce such.evidence should readily suggest to the Court that appellants 
were unable to produce such testimony. 


We are not concerned in this case with the proposition of attempt- 
ing to justify compliance with custom as a defense to negligence. Appel- 
lants offered no testimony as to custom or standard of practice in the 
iron repair business. The appellee Gichner has never contended that 
compliance with custom and usage is a complete defense to negligence. 
The law is certainly to the contrary. Gichner urges to this Court that 
the proper rule of law to be applied in this case is that the appellee must 
have its conduct judged in a proper perspective and not have the issues 
confused with little known scientific theories, as was attempted by the 
appellants. The standard of care proposed by appellants here is un- 
sound, confusing and unjust. 


In contradiction to appellants’ contention, consider what Judge 


Sanborn in Canadian Northern Ry. Co., supra, had to say about the 
standard of ordinary care: 


* *"the standard of ordinary or reasonable care is that degree 
of care (1) which ordinarily prudent persons, (2) engaged in 
the same kind of business, (3) usually exercise under similar 
circumstances. It is plain that the care which extraordinarily 
cautious or unusually careless persons use would not be a : 
correct standard. Nor which prudent persons 
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engaged in other kinds of business would use be the true 
standard. The care a farmer or merchant would deem 
proper, in the absence of evidence to guide:-him, and | 

would use in running an engine, or building a bridge, | 

would be no criterion of the ordinary care exercised | 

by persons customarily engaged in those occupations. | 

Nor would the degree of care that prudent persons use 

or would use under different circumstances furnish a : 

just criterion under the circumstances of a given case. ad 
Also see Waddell v. A. Guthrie & Co., 45 Fed. 2d 977, 10th 


Circuit. 


The principle of law that no man is held to a higher degree of 
skill than the fair average of his profession or trade is universally 
followed with respect to physicians, dentists and lawyers. The Courts 
have applied this basic principle of law to other professions and trades. 


In the case of Gagne v. Bertran, 43 Cal. (2d) 481, 275 P. 2d 15, 
a recent case involving the alleged negligence of an architect, the 
Court says: 


"The services of experts are sought for their special skill. 

They have a duty to exercise the ordinary skill and compe- 

tence of members of their profession, and a failure to dis- 

charge that duty will subject them to liability for negligence. 

Those who hire such persons are not justified in expecting 

infallibility, but can expect only reasonable care and com- 

petence. They purchase service, not insurance." 

Although Gichner is not in the same category as a physician or 
architect, the applicable rule of law to be applied to it is not any 
different, as evidenced by the sound reasoning of Judge Sanborn in 
Canadian Northern Ry. Co., supra; and see also Smith vs. Artiste 
Permanent Wave Shoppe, 293 Mich. 441, 292 N. W. 361; and Cowhig vs. 
Cafarelli, 318 Mass. 632, 68 N.E. 2d 43, which cases concern trades- 
men. If the competence of an architect is not to be appraised by others 
outside of his profession, why then should Gichner be judged by those 
in the field of metallurgy and civil engineering, professions entirely 
unrelated to the field of iron repair. The appellee does not contend 


that an expert outside of the field concerned is incapable of expressing 








14 


an opinion in Court as to a scientific fact, but for a scientific expert, 
who is not an expert in the field of repairing iron steps, to express an 
opinion thereon and to use this opinion as a basis for proof of negligence 
before a jury, this is entirely improper. Appellants are attempting to 
prove their case by alleged expert testimony unsupported by any 
measure of conduct as a guide. This is indeed a startling and unsound 
approach to the problem of proof in the law of negligence. 


There can be no question that the rulings of the Court below in 
limiting the testimony of the three alleged experts were correct. This 
is clearly borne out by the case of Pollard vs. Hawfield, 83 U.S, App. 
D.C. 374; 170 F.2d 170; cert. denied 69 Sup.Ct. 654, 336 U.S. 929, 
93 L. Ed. 1089, in which a similar problem of proof was presented to 
the Trial Court and the Court properly excluded expert testimony from 
a witness who had no experience in the field under investigation. 


In District of Columbia v. Chessin, 1932, 61 App. D.C. 260, 61 
F.2d 523, 525, this Court said that "the qualification of an expert wit- 
ness, that is to say, his knowledge, skill, and experience, to express 
an opinion on a particular matter in issue is a question for the Trial 
Court, and the exercise of this discretion will not ordinarily be dis- 
turbed by an Appellate Court.” The trial judge had an opporunity to 
view these witnesses for himself, to determine from their appearance 
and manner, their qualifications to testify. Considerable weight should } 
be given to this fact. 4 


The appellants have cited a number of cases for the purpose of 
persuading this Court that the Trial Court laid down an improper stan- 
dard by which Gichner's conduct, in repairing these steps and iron 
railings, should be judged. These cases are Texas & Pacific Ry. Co. v. 
Behymer, 189 U.S. 468 (1903); Hellweg, supra, Uline Ice, Inc. vs. 
Sullivan, 88 U.S. App. D.C. 104, 187 F.2d 82; Moran vs. Pittsburgh - 
Des Moines Steel Co., 183 F. 2d 467 (3d Cir. 1950), and Hecht Co., 


supra. 
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We submit, at the outset, that all of these cases can be readily 
distinguished from the case at Bar from a factual view-point. When 
carefully examined, however, they are all found to support Appellee 
Gichner's contention that the lower Court was correct when it ruled that 
Gichner was only bound to repair these steps and the iron railing in 
accordance with the standards of careful and prudent iron-repairmen 
in the District of Columbia in 1942. | 


| 
The appellants quote Justice Holmes in Texas & Pacific Ry. Co., 


supra, as saying that "What usually is done may be evidence of what 
ought to be done, but what ought to be done is fixed by a standard of 
reasonable prudence, whether it is usually complied with or not." We 
do not disagree with the learned Justice but submit that what he said 
was no more than that the required standard of reasonable prudence 
was the standard of a reasonably prudent iron repairman in the District 
of Columbia. | 


Not one of the above-mentioned cases denies that there is and 
should be a standard of conduct for everyone whose negligence is in 
issue. In the aforementioned cases, however, there were other ele- 
ments to be considered which raised a proper question of fact for the 
jury. In the case at Bar, we do not have these “other elements. i 
Gichner had only one duty and that was to make these repairs in accord- 
ance with the standard of careful and prudent iron-repairmen. The 
appellants failed completely to show that it did not do this; hence there 
was no question to go to a jury. | 


In Hellweg, supra, and in Hecht Co., supra, the problem was 
totally different from the instant case. In Hellweg, the Trial Court 
directed a verdict because it found that the customary methods of the 
telephone industry were followed. However, the Court of Appeals 
pointed out that the standard of care for the telephone company was due 
care in Selecting, placing and maintaining (underlining supplied) tele- 


phone equipment, and also in using-such known and approved appliances 
J ee Re ’ | 
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as were reasonably recessary in the fulfillment of their obligation to 

the public. The Court held that customarily used appliances in use by 
telephone companies may not be enough under certain circumstances, 
because the company was also under the duty to be aware of new, known 
and approved appliances that may be reasonably necessary, under certain 
circumstances, for the protection of its customers. The Court was care- 
ful to note that the situation existing at the Naval Observatory, where 
this particular telephone was installed, was one of an unusual character 
and hazard. Therefore, the Court properly concluded that the "jury 
might have found, from all the evidence, that installation and use of 
appliances customarily used constituted negligence, if it also found that 
other known and approved appliances were reasonably necessary under 
the circumstances." | 


In the Hecht Co. case, supra, the situation was similar to Hellweg, 
supra. The Hecht Co. , in operating an escalator, owed the highest 
degree of care to its customers (a small child in this case) in the con- 
struction, operation, and maintenance of elevators in the District of 
Columbia. However, there was ample evidence in this case to show that 
newer and safer appliances were available and, therefore, it became a 
question of factfor the jury to determine whether the failure to use newer 
appliances on the market constituted negligence on the part of the Hecht 
Company. In connection with Hellweg and Hecht Co., supra, it should 
be noted that Gichner had only a duty to repair in the manner that one 
would expect a reasonably prudent iron man to do under the circumstances. 
Gichner did not have any subsequent duty of operation and maintenance 
which continued after completion of its work. The obligation to main- 
tain thereafter was either that of the landlord or the tenant. 


The Uline case, supra, is readily distinguishable from the in- 
stant case. In that case, the arena was controlled, operated and main- 
tained by Uline. The appeal to this Court raised the question of whether 
or not a directed verdict should have been ordered for the defendant in 
view of the fact that the evidence. ine = ba gl Court demonstrated a 
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difference in standards of construction of hockey rinks. Additionally , 
there were other factual matters not analogous to this case. This 
Court was of the opinion that the case was properly sent to the jury on 
the issue of whether a reasonably prudent operator would have provided 
additional screening for the protection of the spectators and would have 
provided notices for the benefit of the uninformed. | 


In Moran, supra, we submit that no question of custom was in- 
volved in the case at all. The Court so states on page 470 of that opinion. 


In Hanna, supra, this Court ruled that if the rhetorical opening 
statement of appellants’ counsel was supported with evidence, a ques- 
tion of fact might be raised to determine if Gichner's "workmanship 
fell below proper construction standards." Appellants, however, 
abandoned their initial theory and, instead, proceeded under a totally 
different theory which was evolved for the first time during the second 
pre-trial of this case. The appellants chose to pitch their case mainly 
upon an abstruse scientific theory as the basis for proving Gichner 
negligent, but they did nothing more than demonstrate that their new 
theory of negligence was a metallurgical phenomenon known to the 
metallurgist or professional engineer. They failed to show that a know- 
ledge of galvanic action was a prerequisite to good iron repairs under 
the circumstances of this case, or that a failure to prevent it by an 
ordinary iron repairman was negligence. Accordingly, the posture of Ps 
this case is such that the appellants have only proved an accident. Z 


In the final analysis, the record discloses in this case that 
appellants called the repairman, Chester Speiser, to the witness 
stand. His was the only testimony concerning the 1942 repairs. No 
qualified person has charged him with violating the standards of the 
iron business, which he had followed for many years. An analysis of 
his testimony discloses that his work was satisfactory and adequate in 
every way. It was accepted and approved by the appellee, Fletcher. 
The lower Court, therefore Shad.no:alternative but to direct a verdict. 
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a 

THERE WAS NO SHOWING THAT THE 1942 RAILING 

FAILURE WAS THE PROXIMATE CAUSE OF THE 

FEMALE APPELLANT'S INJURIES 

The appellants failed to prove that Gichner's repair work was the 
proximate cause of Mrs. Hanna's injuries. At the outset it should be 
apparent from the record that many important facts have been ignored 
by appellants in the presentation of their case in the Court below and in 
their brief on this Appeal. The 1947 railing failure was mentioned at 
the first trial. It was never referred to at the second pretrial. It was 
not brought out in appellant's opening statement and it came to light 
for the first time with devastating effect during the testimony of 
Mrs. Hanna. There was no testimony on the length of time that the 
anchor rod had been in the newel post prior to the railing failure in 
1942, nor was there any evidence of the original construction and 
design of the steps which was characterized by Locraft as an antique. 
No one knows whether the rod that rusted out in 1942 had been in the 
newel since 1898 or was installed thereafter and whether or not the 
steps were originally constructed with a mild steel anchor rod in the 
newel without the benefit of caulking or welding of the newel. In any 
event, there was no testimony of welding or caulking to any of the con- 
nections on the stairway at any time. The absence of any testimony 
along these lines suggests that if it had been produced, it would have 
been damaging to the appellants. Further, appellants did not produce 
any evidence of the construction details of the other newel posts on the 
steps prior and subsequent to 1942. Evidence of the foregoing was 
carefully avoided by appellants but, on the other hand, appellants took 
great pains to attempt to show the condition of the railing and steps from 
1942 to 1949 and thence from 1949 through 1956, a period of seven 
years following the accident. 


Of great importance on the issue of proximate cause is the 1947 


mailing: failure described by the ap pe a nt 4, Helen Hanna testified that 
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the whole bannister pulled out from the wall, in 1947, two years before 
1949 and that the whole bannister was wobbly and shaky before 1947 

! (J.A. 37, 39, 40). Appellants’ counsel tried desperately to straighten 

! Helen Hanna out in an effort to mitigate this damaging testimony but 
was unsuccessful (J.A. 42-47). On cross examination, she testified 
that when the railing failed in 1947 it was suspended and hanging down 
and that she reported it to her landlord (J.A. 58-65). She also testi- 
fied that the railing was broken three or four times prior to 1949 
(J.A. 67) and that when the railing pulled out from the wall in 1947, it 
was "just like it was at the time of the accident" (J.A. 67). In contrast 
to her testimony about the shakiness of the bannister prior to 1947 
given on direct examination, she contradicted herself on cross examina- 
tion and said that the steps and railing were firm prior to 1947. Although 
her testimony was confused in many respects, it is clear that this rail- 
ing did fail in 1947 and was repaired in some manner. There was no 
testimony as to the extent or type of repairs except that Helen Hanna 
did mention that this railing was stuck back in the wall with putty. 


After the completion of the repairs in 1942, Gichner had no duty f 
to subsequently maintain the steps. The house in front of which the | 
steps were located was in the possession of appellants, and was owned 
by appellee Fletcher, and Gichner had no further contact with the f 
premises, the owner, or the occupants. Many years later, in 1947, é ‘ 

| there was a railing failure, the exact circumstances of which are not 
) clear. Thereafter, this accident occurred in 1949, and the steps were. 
repaired. In spite of this history, counsel for the appellants contends 
that the Court below was in error for not permitting him to introduce 
into evidence the condition of the steps and their appurtenances after 
the repairs following the accident in 1949. The Trial Court permitted 
appellants to show the condition of the steps and their connections, ‘and 
also permitted the 1949 repairman, Ralston, to testify that/he cut off 
the rod above where it had rusted and welded a new end on to it (J.A. 
196). Appellants, howevesgiiwmia@@i-to go further and introduce, first, 


“ rotted ad 
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photographs taken in 1953, which appellants’ counsel said showed a 
"plate" between the newel and the tread and, secondly, the 1949 welded 
anchor rod. 


The attempt to show the photograph allegedly disclosing a "plate" 
(which this appellee says was not there) under the newel, and which was 
not taken until 1953, would have prejudiced Gichner and could not pos- 
sibly have been relevant or admissible under any circumstances. | 
Henry Gichner stated that it was not recommended practice in the trade 
to place a "plate" under the newel. Speiser, the repairman, denied 
placing a plate under the newel in 1942. Ralston, the repairman sub- 
sequent to the accident in 1949, was not permitted, for good and suffi- 
cient reasons, to testify whether or not he had placed a plate under the | 
newel, but counsel for the appellants made a proffer that he would 
testify that he did not. Appellants’ counsel claimed it would become a 
question of fact as to whether it was placed there in 1942 or in 1949, 
and this in spite of the fact that the railing was repaired by someone 
in 1947. Even if appellants’ proffer as to Ralston had been allowed 
(the Court properly excluded it), the photograph would still have been 
inadmissible because it would show the condition of the steps after the 
1949 repairs had been made, thus prejudicing appellee. 


The fact that the trial judge finally permitted the introduction of 
the 1949 anchor rod into evidence does not change the picture. This rod 
was not removed until 1956. No history was available concerning the 
upper rod and the lower rod had been welded in 1949. The method of 
welding does not appear in the record. The condition of the rod re- 
moved in 1956 could not possibly have any relationship to the unwelded 
rod inserted in 1942. : 


The appellant's assertion that continuity of condition existed 
from 1942 through 1956, a period of fourteen years, is literally astound- 
ing. It would have clearly prejudiced Gichner to permit the introduction 
of evidence pertaining to the condition ot the railing and steps following 
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the repairs of 1949 for the. following reasons: 


1. Gichner had no control of the steps during this fourteen- 
year period of time. 7 


2. Fourteen years use of steps and railing will, by neces- 
sity, cause changes due to normal wear and tear, and 
the elements. 


The Court can readily observe from the biclograblis 
in evidence that if the railing had pulled away from the 
wall in 1947, it would have been physically impossible 
to do so without placing strain and exerting stress | 
upon the entire bannister, including the anchor rods 
within the upper and lower newels. 


The railing was repaired in 1947, but the nature 7 

the extent of repairs and damage was not shown (ex- 

cept that the railing was stuck back with putty). If 

the rod in question had been damaged in 1947, it could 

very well have been the cause of the 1949 accident. If 

both rods had been damaged in 1947, the same would be 

true. It would be manifestly unfair to charge this 

appellee with the results of this earlier failure or the 

possible effects of it on the 1949 accident. : ¢ 
The fact remains that in spite of the 1947 railing failure, Gichner's 

repairs held up for seven years. The repairs withstood the ravages of 

the elements, ordinary wear and tear, and abuses due to the neglect of 

the appellants and the landlord to use routine maintenance. : The record 

fairly shows that the only time these steps were repaired, except for 

one instance of painting, was when something failed. In other words, 

there was no maintenance. Assuming arguendo, galvanic action was 

the cause of the failure in 1949, would it show that failure to prevent 

galvanic action (the shasta! is Sor rpaaaaa There is no showing that a 


failure due to galvanic action ase was someth ing that was 
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imminent, in view of the nature of the repairs. Appellee's "failure to 
take special precautions against a danger that is only remotely possible 
is not negligence."' Carter v. Yardley, 319 Mass. 92, 64.N.E. 2d 693. 


Again, the appellee urges this Court that the situation in this case 
is not similar to that in MacPherson v. Buick Motor Co. » 111 N.E. 
1050, 217 N.Y. 382. MacPherson and the numerous cases following 
that decision were concerned with instrumentalities that failed shortly 
after manufacture or construction and no opportunity was presented for 
intervening causes to operate as happened here. For example, in 
Carter, supra, the Court was careful to point out that 


"There was no evidence of any superseding cause." 
And again, in language that is more appropriate to this case, 


"There are practical dangers in the application by 
juries of the principle under discussion. These are 
not apparent in the present case, in which tamper- 
ing with the contents of the bottle would have been 
most unlikely. But where the thing in question is 
subject to change by wear or crystallization or deter- 
ioration or neglect or unskilful repair or improper 
handling, perhaps in a course of years, there is 
danger that juries may overlook the nearer causes 
and wrongly attribute the injury to some antecedent 
neglect of the manufacturer or supplier, and do so 

at a time when he cannot recall forgotten events. 
Lynch v. International Harvester Co. of America, 

10 Cir. , 60 F. 2d 223; Gorman v. Murphy Diesel 
Co., Del. Super.., 29 A. 24145; Auld v. Sears, ; 
Roebuck & Co., 288 N.Y. 515, 41 N.E. 2d 927; 4 
Curtin v. Somerset, 140 Pa. 70, 80, 21 A. 244, 
12 L.R.A. 322, 23 Am. St. Rep. 220." 


It is noteworthy to mention that the witness, Locraft, said that 
"the rapidity with which that corrosion takes place [referring to 
galvanic action] I cannot predict or tell * * *" (J.A. 337) Assuming 
arguendo that galvanic action would take place here and cause this rod 


to rust out, suppose this railing was repaired in the same manner in 
1922 instead of 1942 and that it lasted for 27 years instead of 7 years, 
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would the appellee Gichner then be liable for its failure? Certainly 
not. There is no testimony whatsoever in this case as to how long it 
will take galvanic action to work. : 

There is also the possibility here, which has not been considered 
or discounted by the appellants, that the mild steel rod not manufactured 
by Gichner which was inserted by Gichner in 1942 might haye had some 
inherent undisclosed flaw which, in turn, might have greatly accelerat- 
ed rusting in this particular instance. Such flaw might well have been 
completely concealed from Gichner and not discoverable upon examina- 
tion. 


The question is presented, when does Gichner's > % cease? 
If appellants’ assertions are correct, it never ceases and Gichner is 
not only an insurer initially of its product but also an insurer to succeed- 
ing generations. The appellee recognizes the fact that upon a proper 
prima facie showing the question of proximate cause is for the jury. 
Such is not the case here because there is no causal connection here 
between Gichner's repairs in 1942 and the accident seven years later. 

m 

THE TESTIMONY OFFERED BY THE WITNESS, HENRY 

GICHNER, WAS NOT CIRCUMSCRIBED BY THE COURT 

BELOW | 

It should be noted, at the outset, that Henry Gichner was the 
chief Executive Officer of the appellee Gichner Iron Works, Inc. , and € 
that he had been called by the appellants as an adverse witness, 
Appeliants' counsel concedes on several occasions in the record and 
in his brief that he was not attempting to qualify Henry Gichner as an 
expert witness so that it is perfectly apparent that all the questions 
propounded to Gichner requiring opinion, were clearly inadmissible. 
The appellants called three alleged experts in this case to testify as 
to their theory of galvanic action and there was no reason why the 
Executive Officer of the appelies me jehner should be required to assist 
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them in an attempt to prove their case against Gichner. Asa matter 
of fact, Henry Gichner was permitted to testify in detail as to the con- 
struction of the steps. He was permitted to testify at length as to the 
method of repairing the railings by the use of a mild steel anchor rod. 
He was permitted to testify that when he examined those steps in 1942 
prior to the time Speiser repaired them, the anchor rod in the right- 
hand lower newel post was rusted through. He was interrogated con- 
cerning the repair order which he had given Speiser. Appellants’ 
counsel later called and interrogated witness Speiser at length concern- 
ing these repairs and he testified in full detail concerning the repair 
work which was done. In view of the fact that Henry Gichner only saw 
these steps once in 1942 and did not see them again until many years 
later subsequent to the repairs following the accident, it was proper 
to limit his testimony as to what he saw at the time of his estimate in 
1942. His visit to the premises in 1942 was only for the purpose of 
giving an estimate to the owner. He relied upon his veteran iron 
repairman to make the necessary repairs. The lower Court in no 
manner either prejudiced or circumscribed appellants. 


None of the cases cited by appellant fit this point. The first, 
Bradley v. Davidson, 47 U.S.App. D.C. 266, is clearly not in point. 
The case has never been subsequently cited and all the case stands for 
is that if a witness is regularly subpoenaed and then later qualified as 
an expert witness, he may testify as to his professional knowledge with- 
out being entitled to any compensation except such as he was entitled 
to when subpoenaed as an ordinary witness. 


The appellants also urge that the situation with respect to the 
testimony of Gichner is analogous to that found in Moran v. Pittsburgh- 
Des Moines Steel Company, 6 F.R.D. 594 (W.D. Pa. 1947) where one 
of the plaintiffs sought to compel a witness to answer in a deposition. 
The rules for taking depositions have no bearing on the situation here 
with respect to the testimony of Gichner, an adverse witness in a trial. 
The case also points out that even-in : . ition it would be improper 
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the plaintiff to examine an adverse witness unless the plaintiff had paid 
the purported expert, the expert witness fee to which he would be 
entitled. The appellants further cite Connecticut Mutual Life Insurance 
v. Shields, 17 Fed. Rules 277, 279 (S. D. N. Y., 1955). This case 
also concerns a deposition, not testimony to be adduced at a trial. 

Both of the aforesaid cases are entirely beside the point and concern 
discovery procedure during the course of a deposition. Clearly, the 
rulings of the trial judge were manifestly proper and indicate a clear 
exercise of proper discretion. No prejudice to a has been 
demonstrated and this point is without merit. 


CONCLUSION 





Each of the points raised by Appellants is lacking in merit. 
There has been no showing of negligence, the rulings of the! court 
| 
below were proper, and the judgment should be affirmed. 


Respectfully submitted, : 


RICHARD W. GALIHER | 
WILLIAM J. DONNELLY, JR. 
JULIAN H. REIS : 
820 Woodward Building 
Washington, D. C. 
H. MASON WELCH | 
Investment Building | 
Washington, D. C. 


Attorneys for Appellee Fred S. Gichner 
Iron Works, Inc. 
| 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,950 


HELEN HANNA and 
CICERO HANNA, 


v. 


ANNIE G. FLETCHER and 
FRED S. GICHNER IRON WORKS, INC., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE-FLETCHER'S POSITION 
ON APPEAL 


1. This appellee adheres to its position as stated in its original 
brief filed in the first appeal in this case. Hanna v. Fletcher (No. 12050) 
97 U.S. App. D.C. 310, 231 F.2d 469 (1956). We believe that this de- 
cision should be followed insofar as it overturned the doctrine of Ford v. 
Sturgis, 56 App. D.C. 361, 14 F.2d 253 (1926). The negligent indepen- 
dent contractor should be liable notwithstanding that its work was com- 
pleted and accepted. We also believe that Bailey v. Zlotnick, 80 U.S. 
App. D.C. 117, 149 F.2d 505 (1945) should be re-examined and should 
not apply to the case at bar where the landlord, who had no duty to make 
repairs, exercises’ reasonable care in selecting a competent independent 
contractor. No question has ever been raised about the propriety of the 
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landlord's selection of Gichner to make repairs. And as shown in para- 
graph three herein, the appellants’ theory below was based solely on the 
landlord's vicarious liability for the negligent conduct of the diligently 

selected independent contractor. | 





2. This appellee also joins in the position and brief of appellee’ 
Gichner on this appeal, with the single exception of Gichner's argument 
(as set forth in section II of its brief) which includes among its grounds 
for upholding the directed verdict below the alleged separation of the 
upper portion of the railing from the wall in 1947 Seas referred 
to as "the 1947 incident"). 


3. In regard to the 1947 incident, this appellee wishes to under- 
score the following salient factors which are not made clear in Gichner's 
brief: ! 


(a) This appellee, as landlord, had no duty under its 
leasing arrangement with the Hannas to undertake any repairs or main- 
tain the premises in suitable condition. This basic fact is reflected in 
the second pre-trial order as follows: "Plaintiffs contend that the li- 
ability of the landlord[this appellee] is predicated solely on the proposi- 
tion that it is liable for the negligence of the independent contractor, 
Gichner as a matter of law; there is no other theory of liability against 
the deft." owner (J. A. 8; see also J. A. 2, 6, 10, 18). | 


(b) Although Mrs. Fletcher did undertake repair of the 
railing in 1942 and 1949, she undertook no repairs at any vier time 
including 1947 (J. A. 132, 134). 


(c) It was the "undeviating practice" of Fletcher to call 
upon Gichner to perform all work whenever she arranged for ne 
of the railing (J. A. 139). 


Accordingly, Gichner's seeming aloofness from the i. inci- 
dent is not justified by the record below. Indeed Gichner's connection 
| 
with all repairs to the railing was so fundamental that it was stipulated 
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at the second pre-trial proceedings "The parties stipulate the Defendant 
owner requested that Deft. Gichner make whatever. .. repairs were 
necessary..." (J. A. 8). And the first pre-trial order sets forth a 
Stipulation by plaintiff -- made at the insistence of Gichner and this 
appellee -- that "No repairs will be shown except those made by 

the def., Gichner Iron Works..." (J.A. 7). Accordingly, Gichner 
cannot seize upon the 1947 incident to escape liability because there is 
ample evidence that, if Fletcher did undertake repairs in 1947 (which 
Fletcher denies), then those repairs were made by Gichner. 


For the foregoing reasons it is respectfully submitted that the 
judgment below should be affirmed as to appellee Fletcher. 


Respectfully submitted, 
NEWMYER & BRESS 


By DAVID G. BRESS 


1001 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellee Fletcher 
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